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THE STATE OF UTAH 
SUPREME COURT NO. 870485 
MARK A. MADSEN 
540 East Second South 
Salt Lake City, Utah 84102 
Attorney for Defendant/Respondent 
Utah State Retirement Board 
RESPONDENT'S BRIEF 
Appeal from judgment of the Third District 
Court granting summary judgment in favor of 
Defendants/Respondents, the Utah State 
Retirement Board and Gem State Mutual of 
Utah, and denying summary judgment in favor 
of Thelma Johnson. 
The Honorable Homer F. Wilkinson, Presiding. 
NATURE OF THE CASE 
This case constitutes a claim for coverage under a life 
insurance policy by decedent's beneficiary which policy became effec-
tive by its terms on July 16, 1978. Defendant died July 5, 1978. 
Allegations of Complaint allege: breach of contract; tortious breach 
of contract; denial of equal protection of the law; bad faith. 
DISPOSITION IN LOWER COURT 
On reciprocal Motions for Summary Judgment before the 
Honorable Judge Homer F. Wilkinson, after permitting supplementation 
of the record by all parties, the Court granted the motion of the 
Retirement Defendants and Gem State Mutual, and denied the motion of 
Plaintiff. 
RELIEF SOUGHT ON APPEAL 
The Respondent Retirement parties seek affirmation of the 
lower Court's judgment and their costs and attorney fees. 
STATEMENT OF MATERIAL FACTS 
Retirement Respondents adopt the Statement of Material Facts 
as presented by Co-Respondent Gem State Mutual of Utah except that the 
following facts are peculiar to the Retirement Respondents: 
1- This action was commenced against the Retirement Respondents 
more than five years after the cause of action, if any, arose. 
2- No notice as required by 63-30, U.C.A. 1953, as amended, was 
given to these Respondents within the time set by that Chapter. 
-1-
A R G U M E N T 
POINT I 
DEATH OF DECEDENT BEFORE THE EFFECTIVE DATE 
OF THE POLICY PROCLUDES RECOVERY BY APPELLANT 
AS A MATTER OF LAW. 
Although the pleadings and the briefs in this case would 
appear to suggest that this is a rather complicated legal matter, it is 
submitted that it is, in reality, extremely simple. A great deal is 
attempted to be made of the question of the knowledge of the effective 
date of the policy. Is it supposed that the decedent would have lived 
longer if he had known? While it is the position of these Respondents 
that the decedent knew or should have known since notice of the 
effective date was distributed to all employees of member units of 
that information almost a month before the effective date and approxi-
mately three weeks before his death by the identical means by which he 
had learned of the new policy (Co-Respondent's Brief Exhibit "C"). 
We suggest that his knowledge or lack of it is irrelevant. 
It is a novel approach to group insurance law to suggest that 
ignorance of the effective date of a new policy can permit a potential 
permitted insured to create his own contractually binding effective date. 
The Master policy contract was negotiated between the respondents and it 
is difficult to suppose a scenario in which the third party beneficiar-
ies of that contract could by mere ignorance in the face of published 
information claim rights beyond the contract. 
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Nor is it easier to conclude any ambiguity in the documents 
since the initial mailing set only the deadline for application for 
new coverage (July 1, 1978) and the bulletin dealt with the effective 
date - July 16, 1978 (Co-Respondent Gem State Mutual1s Brief Exhibits 
"B" and "C1'). Certainly there is no conflict in the information. 
Historically, group policies of life insurance have required an initial 
premium to be paid before the policy could go into effect. It is undis-
puted that at the time of decedent's death, no premium had in fact been 
paid, although authorization for payroll deduction had been given. The 
deduction was therefore made as a matter of operational procedures 
already set in motion. 
Co-Respondent Gem State Mutual of Utah's Brief, fully deals 
with the circumstances which resulted in several subsequent premium 
deductions and the return of those premiums by the Retirement office 
when made aware of the facts. Appellant received and negotiated both 
the Ideal National payment and the refunded premiums. She is estopped 
to assert this claim by those facts. Is it reasonable to suppose that 
one is entitled on these facts, to claim the benefit of both the Ideal 
National and the Gem State Policies? 
The New Mexico case of Davison v. Businessmens Assurance Co. 
of America, 518 P.2d 776 (N.M. 1974), and our own Kloepfer v. 
Continental Assurance Co., 23 Utah 2d 178, 460 P.2d 339 (1969) are 
thoroughly discussed in Co-Respondent Gem State Mutual brief and it 
is urged are controlling here. The factual backgrounds are essentially 
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identical, the only deviation being the unfounded claim of ambiguity. 
It is necessary to go outside the facts of this case to find ambiguity 
here and that issue has also been effectively dealt with by 
Co-Respondent. 
POINT II 
THIS CLAIM IS BARRED BY FAILURE TO GIVE 
NOTICE UNDER THE GOVERNMENTAL IMMUNITY 
STATUTES AND GENERAL STATUTES OF LIMIT-
ATION. 
All claims of Appellant as to these Retirement Respondents 
for action other than contract are barred by failing to follow the 
requirements of 63-30, U.C.A. 1953, as amended, relative to notice and 
procedure. It is undisputed that no timely notice was given. Further, 
general Statutes of Limitation dealing with actions founded upon ". . . 
a liability created by statutes of the State . . ." [78-12-26(4)] pro-
hibit recovery here since it is clear upon the face of the pleadings 
that no such time limitation was observed in the commencement of this 
action. 
As to the issue of contract, the nature and relationship of 
the parties is such as to defeat Appellant's claim. The "contract" 
is exclusively between the Co-Respondents, Gem State Mutual of Utah 
and the Retirement entities. It is clear from the record as a whole, 
and particularly Exhibit "A" to Co-Respondent Gem State Mutual of Utah's 
brief that these are the contracting entities. This is consistent with 
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group policies in general and those administered by Retirement 
Respondents in particular. A certificate or statement of insurance 
is then provided to each employee who elects to become insured under 
the Plan of Insurance by filling out the necessary application data and 
authorizing payroll deduction of premiums. Thus, the insured becomes 
a typical third party beneficiary of a contract between other entities. 
It is well established that third party beneficiaries cannot have 
rights greater than those accruing to the principals to the contract. 
Since the contract in this case between the Co-Respondents 
establishs an effective date (July 16, 1978 - Exhibit "A" of Gem State's 
Brief) it is difficult to imagine a circumstance under which Gem State 
Mutual could be liable for coverage on the theory of contract. The 
only contract as such says otherwise. It is equally difficult to per-
ceive a theory under which the Retirement Respondents could be liable to 
Appellant for the same reason. Absent a clear contrary statement on 
the effective date and reading the existing documents together, there 
is no contract of insurance involving the Respondents before July 16, 
1978. 
C O N C L U S I O N 
As stated in the Davison case (Id. at 778), "It really cannot 
be disputed, as it is a matter of record, that the insured had not com-
plied with the requirements of the insurance policy. Under the terms 
of the policy the insured's coverage did not go into effect until . . ." 
July 16, 1978. 
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As this Court observed in the Kloepfer case (Id. at 341), 
11
 . . . (0)ur sympathies go out to the plaintiff . . ." but the law of 
that case is controlling we suggest, and sympathy cannot and should not 
alter law or invoke equity in violation of law. The Retirement 
Respondents urge this Court to sustain the judgment of the lower Court 
since it is clear that no material facts are in dispute and these 
Respondents are entitled to judgment in their favor as a matter of law. 
Since this is such a clear case of non liability under law, 
the Retirement Respondents join their Co-Respondent Gem State Mutual of 
Utah in asserting that costs and reasonable attorney fees on appeal 
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